HINKLE LAW FIRM LLC

1617 North Waterfront Parkway, Suite 400
Wichita, Kansas 67206

Telephone: 316-267-2000

Facsimile: 316-630-8466

BEFORE THE STATE CORPORATION COMMISSION
OF THE STATE OF KANSAS

Before Commissioners: Pat Apple, Chairman
Shari Feist Albrecht
Jay Scott Emler

In the Matter of a General Investigation to
Determine the Commission’s Jurisdiction over
Municipal Energy Agencies Docket No. 18-GIME-217-GIE

CITY OF PRATT, KANSAS
BRIEF REGARDING JURISDICTION

COMES NOW, the City of Pratt, Kansas (“Pratt”), by and through its undersigned
counsel, and for its Brief Regarding Jurisdiction states as follows:
l. PROCEDURAL AND FACTUAL BACKGROUND

1. Pratt is a municipality which utilizes the services of Kansas Municipal Energy
Agency (“KMEA”) to provide electricity to Pratt.

2. KMEA is a municipal energy agency (a “MEA”) organized and operating under
the same laws as Kansas Power Pool (“KPP").

3. Pratt is currently engaged in a dispute with KMEA regarding the charging of
unreasonable rates and KMEA's inefficient and self-serving practices in managing the services
provided to Pratt which have caused unnecessary rate increases.

4, On September 8, 2016, Southern Pioneer Electric Company (“ Southern Pioneer”)
filed a Complaint with the Corporation Commission of the State of Kansas (the “KCC”) against

Kansas Power Pool (“KPP”), alleging that KPP was illegally attempting to by-pass Southern



BEFORE THE STATE CORPORATION COMMISSION, Docket No. 18-GIME-217-GIE
CITY OF PRATT, KANSAS BRIEF REGARDING JURISDICTION
Page 2 of 14

Pioneer’s facilities contrary to the public interest, which Complaint was docketed on December
15, 2016.

5. On October 3, 2017, KPP filed a Motion to Dismiss Southern Pioneer’s
Complaint, asserting that the KCC did not have jurisdiction to regulate the activities of KPP
which were being complained of by Southern Pioneer, and that the KCC did not have the ability
to grant the relief being sought by Southern Pioneer.

6. KPP's Motion to Dismiss asserts that the KCC lacks jurisdiction over the
Complaint because: (d) Southern Pioneer failed to allege violations of any statute, regulation or
order of the KCC, (b) the complained of activity is a business decision of KPP on a matter over
which no statute specifically discusses the ability of the KCC to regulate, and (c) because the
Complaint seeks to revise a settlement agreement.*

7. On October 4, 2017, an Order was entered amending the Procedural Schedule in
this matter to allow additional time to brief the jurisdictional questions raised by KPP’'s Motion
to Dismiss.

8. On October 19, 2017, KMEA filed a Petition to Intervene in the above referenced
matter, claiming that the jurisdictional questions raised in KPP's Motion to Dismiss are “of great
import and interest to KMEA."2

9. Prior to being granted intervention in this matter, KMEA filed its Response on
Intervention and Brief Regarding Jurisdiction on October 24, 2017 (the “KMEA Brief”), in

which it expands upon the jurisdictional arguments made by KPP. The KMEA Brief sets forth

! See Docket No. 17-KPPE-092-COM, Moation to Dismiss of Kansas Power Pool, pp. 4-12.
2 Docket No. 17-KPPE-092-COM, Petition to Intervene of Kansas Municipal Energy Agency, 7.
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the argument that so long as an MEA is exercising powers granted to it by K.S.A. 12-895(a), the
KCC should have no jurisdiction to hear complaints about the activities of such MEA.

10. On November 3, 2017, KCC Staff filed its Brief in Response to Kansas Power
Pool’s Motion to Dismiss (the “Staff Brief”). The Staff Brief correctly concludes that, based on
the plain language of K.S.A. 12-8,111(b), the KCC has jurisdiction over MEAS in the same
manner it has jurisdiction over other electric public utilities and, therefore, may exercise the
authority to supervise, control, and regulate the activities and contracts of such agencies.®
. ANALYSISAND ARGUMENT

11. The KCC is granted jurisdiction over MEASs in the same manner as over other
public utilities, with the only exception being for the certificate of public convenience addressed
in K.SA. 12-8,111(a). K.S.A. 12-8,111(b). A plain language reading of this statute leads to the
conclusion that al statutes allowing for exercise of the KCC authority and control over public
utilities apply with equal force to MEAs. This certainly includes, among others, K.S.A. 66-101,
which gives the KCC “full power, authority and jurisdiction to supervise and control electric
public utilities,” and K.S.A. 66-101b, which requires that electric public utilities furnish
reasonably efficient services, establish just and reasonable rates, and make just and reasonable
rules and regulations.

12. In its Motion to Dismiss, KPP asserts that business decisions of an MEA are
matters over which KCC has no ability to regulate so long as such decisions are approved by its
members and are within the scope of authority granted pursuant to K.SA. 12-895(a).* The

KMEA Brief extends KPP's argument by asserting that, because K.S.A. 12-895 itself does not

% Docket No. 17-KPPE-092-COM, Saff’ s Brief in Response to Kansas Power Pool’ s Motion to Dismiss,
7 15-18.
* Motion to Dismiss of Kansas Power Pool, pp. 7-9.
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state that the KCC has jurisdiction over actions taken pursuant to such statute, the legislature
must have intended to limit the KCC'’ s jurisdictional reach such that an MEA can function free of
KCC oversight in exercising powers granted by K.S.A. 12-895(a).”> Such arguments, especially
that of KMEA, ignore a fundamental rule of statutory interpretation which provides that a statute
that speaks directly on an issue controls over a statute which speaks generally, or in this case not
a al, onamatter. InreMental Health Assn of Heartland, 289 Kan. 1209, 1215, 221 P.3d 580,
585-86 (2009); City of Olathe v. Stott, 253 Kan. 687, 693, 861 P.2d 1287, 1292 (1993). K.SA.
12-8,111(b) directly addresses the jurisdictional issue and gives the KCC the power to regulate
MEASs in the same manner it may regulate other electric public utilities, whereas K.S.A. 12-
895(a) simply does not address jurisdictional issues. Therefore, K.S.A. 12-8,111(b) clearly
controls and is not limited by any lack of a discussion of KCC jurisdiction in K.S.A. 12-895(a).
13.  Inaddition to the above, statutes are to be construed in such a manner so as to not
render them useless or meaningless. Hawley v. Kansas Dept. of Agriculture, 281 Kan. 603, 631,
132 P.3d 870 (2006). As recognized in the Staff Brief, KPP's argument that the KCC lacks
jurisdiction to regulate business decisions of an MEA would render meaningless the language
found in K.S.A. 12-8,111(b).® This is because KPP is asking for the statutes related to MEASs to
be interpreted so as to exempt such agencies from KCC jurisdiction so long as their actions are
within the scope K.S.A. 12-895(a) and are approved by and benefit the members thereof,
something which cannot be done by other electric public utilities. The argument set forth by
KMEA takes things a step further by seeking to automatically exempt MEAs from KCC

jurisdiction, regulation, and control for any actions falling within the scope of K.S.A. 12-895(a),

> Docket No. 17-KPPE-092-COM, Kansas Municipal Energy Agency Response on Intervention and Brief
Regarding Jurisdiction, 11 6-8.
® qaff's Brief in Response to Kansas Power Pool’s Motion to Dismiss, 1 19.
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without regard to the effect of such actions on its members. |If KMEA was correct, the KCC
would no longer have full power, authority and jurisdiction to supervise and control MEAs in the
same manner it may supervise and control other electric public utilities. In fact, the KCC would
have little to no authority over MEAS, leaving no regulatory oversight of how MEAS serve
municipalities such as Pratt. This would undoubtedly create an unpredictable system of relying
on ad hoc district court rulings to govern the conduct of MEAs while other cities that receive
electricity from a public utility that is not an MEA would still be able to look to the KCC to
govern the conduct of their provider. All of this would be an improper interpretation of the
unequivocal grant of jurisdiction to the KCC over MEAs found in K.S.A. 12-8,111(b).
[11.  CONCLUSION

14.  Thearguments by KPP and MEA are an attempt to create an unequal playing field
where MEAS are able to act with impunity in situations where all other electric public utilities
would face regulation and control by the KCC. The argument made in the KMEA Brief would,
when taken to the extreme yet logical conclusion, even allow an MEA to charge unreasonable
rates and provide inefficient service yet avoid KCC regulation thereof simply because it
contracted in some manner with its customers for the sale of such electricity pursuant to K.S.A.
12-895(a)(5). The legislature clearly did not intend such an outcome when it explicitly provided
that MEASs were to be subject to the jurisdiction of the KCC in the same manner as other public
utilities.

WHEREFORE, Pratt respectfully requests that the KCC accept and consider this brief
regarding jurisdictional issues related to municipal energy agencies, and for such other relief as

may be just and reasonable.
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Respectfully Submitted,

HINKLE LAW FIRM LLC

1617 North Waterfront Parkway, Suite 400
Wichita, Kansas 67206

Telephone:  316-267-2000

Facsimile: 316-630-8466

E-mail: mherren@hinklaw.com
E-mail: cjones@hinklaw.com

By /o Casey L. Jones

Mitchell L. Herren, SC No. 20507
Casey L. Jones, SC No. 24970
Attorneys for City of Pratt, Kansas

CERTIFICATE OF SERVICE

| hereby certify that on this 13" day of December, 2017, atrue and correct copy of the
above and foregoing was e-mailed to:

Angela M. Cloven

The Empire District Electric Company
602 South Joplin Avenue

P.O. Box 127

Joplin, Missouri 64802
acloven@empiredistrict.com

JAMES G. FLAHERTY, ATTORNEY
ANDERSON & BYRD, L.L.P.

216 S HICKORY

PO BOX 17

OTTAWA, KS 66067
iflaherty@andersonbyrd.com

GLENDA CAFER, ATTORNEY
CAFER PEMBERTON LLC
3321 SW 6TH ST

TOPEKA, KS 66606
glenda@caferlaw.com

TERRI PEMBERTON, ATTORNEY
CAFER PEMBERTON LLC

3321 SW 6TH ST

TOPEKA, KS 66606

terri@ caferlaw.com
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THOMAS J. CONNORS, Attorney at Law
CITIZENS' UTILITY RATEPAYER BOARD
1500 SW ARROWHEAD RD

TOPEKA, KS 66604
t.connors@curb.kansas.gov

TODD E. LOVE, ATTORNEY

CITIZENS' UTILITY RATEPAYER BOARD
1500 SW ARROWHEAD RD

TOPEKA, KS 66604
t.love@curb.kansas.gov

TODD E. LOVE, ATTORNEY

CITIZENS' UTILITY RATEPAYER BOARD
1500 SW ARROWHEAD RD

TOPEKA, KS 66604
t.love@-curb.kansas.gov

DAVID W. NICKEL, CONSUMER COUNSEL
CITIZENS' UTILITY RATEPAYER BOARD
1500 SW ARROWHEAD RD

TOPEKA, KS 66604
D.NICKEL@CURB.KANSAS.GOV

SHONDA RABB

CITIZENS' UTILITY RATEPAYER BOARD
1500 SW ARROWHEAD RD

TOPEKA, KS 66604
s.rabb@curb.kansas.gov

DELLA SMITH

CITIZENS' UTILITY RATEPAYER BOARD
1500 SW ARROWHEAD RD

TOPEKA, KS 66604
d.smith@curb.kansas.gov

DAVID H. SNAPP, ATTORNEY
DAVID H. SNAPP, LC

100 MILITARY PLZ STE 211
DODGE CITY, KS 67801-4945
DSNAPP3@STARRTECH.NET

E. JAY DEINES, ATTORNEY
DEINES & DEINES

110 N MAIN

PO BOX 398

WAKEENEY, KS 67672
ejdeines@ruraltel.net
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SUSAN B. CUNNINGHAM, ATTORNEY
DENTONS US LLP

7028 SW 69TH ST

AUBURN, KS 66402-9421
susan.cunningham@dentons.com

CHRISTOPHER D. KRYGIER, DIRECTOR, RATES AND REGULATORY AFFAIRS
(CENTRAL REGION)

EMPIRE DISTRICT ELECTRIC COMPANY

602 S JOPLIN AVE

JOPLIN, MO 64801

Chris.Krygier@LibertyUtilities.com

JILL SCHWARTZ, SR. MANAGER, RATES AND REGULATOARY AFFAIRS (CENTRAL
REGION)

EMPIRE DISTRICT ELECTRIC COMPANY

602 S JOPLIN AVE

JOPLIN, MO 64801

Jill. Schwartz@ LibertyUtilities.com

JOSEPH D. GASPER
GASPER LAW OFFICE
419 MAIN ST

PO BOX 251
STOCKTON, KS 67669
gasperlaw@ymail.com

SARAH STEELE

GILMORE & BELL, P.C.
ONE MAIN PLACE

100 NORTH MAIN, STE. 800
WICHITA, KS 67202
ssteele@qilmorebell.com

BRETT D. LEOPOLD, PRESIDENT
ITC GREAT PLAINS, LLC
3500 SW FAIRLAWN RD STE 101
TOPEKA, KS 66614-3979
BLEOPOLD@ITCTRANSCO.COM

ROBERT J. HACK, LEAD REGULATORY COUNSEL
KANSAS CITY POWER & LIGHT COMPANY

ONE KANSAS CITY PL, 1200 MAIN ST 31ST FLOOR (64105)
PO BOX 418679

KANSAS CITY, MO 64141-9679

ROB.HACK@KCPL.COM

TIM RUSH, DIR. REGULATORY AFFAIRS

KANSAS CITY POWER & LIGHT COMPANY

ONE KANSAS CITY PL, 1200 MAIN ST 31ST FLOOR (64105)
PO BOX 418679

KANSAS CITY, MO 64141-9679

TIM.RUSH@KCPL.COM
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ROGER W. STEINER, CORPORATE COUNSEL

KANSAS CITY POWER & LIGHT COMPANY

ONE KANSAS CITY PL, 1200 MAIN ST 31ST FLOOR (64105)
PO BOX 418679

KANSAS CITY, MO 64141-9679

roger.steiner@kcpl.com

BRIAN G. FEDOTIN, DEPUTY GENERAL COUNSEL
KANSAS CORPORATION COMMISSION

1500 SW ARROWHEAD RD

TOPEKA, KS 66604-4027

b.fedotin@kcc.ks.gov

STEPHAN SKEPNEK, LITIGATION COUNSEL
KANSAS CORPORATION COMMISSION

1500 SW ARROWHEAD RD

TOPEKA, KS 66604-4027
s.skepnek@Kkcc.ks.gov

PAUL MAHLBERG, GENERAL MANAGER
KANSAS MUNICIPAL ENERGY AGENCY
6300 W 95TH ST

OVERLAND PARK, KS 66212-1431
MAHLBERG@KMEA.COM

SAM MILLS, DIRECTOR, MANAGING DIRECTOR, ELECTRIC OPERATIONS
KANSAS MUNICIPAL ENERGY AGENCY

6300 W 95TH ST

OVERLAND PARK, KS 66212-1431

MILLS@KMEA.COM

MARK CHESNEY, CEO & GENERAL MANAGER
KANSAS POWER POOL

100 N BROADWAY STE L110

WICHITA, KS 67202

mchesney@Xkpp.agency

LARRY HOLLOWAY, ASST GEN MGR OPERATIONS
KANSAS POWER POOL

100 N BROADWAY STE L110

WICHITA, KS 67202

Iholloway@Kkpp.agency

CURTIS M. IRBY, GENERAL COUNSEL
KANSAS POWER POOL

LAW OFFICES OF CURTIS M. IRBY

200 EAST FIRST ST, STE. 415
WICHITA, KS 67202
CMIRBY@SBCGLOBAL.NET
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DOW MORRIS, GENERAL MANAGER
LANE-SCOTT ELECTRIC COOPERATIVE, INC.
410 S HIGH

PO BOX 758

DIGHTON, KS 67839-0758
dow.morris@lanescott.coop

ED WILTSE, GENERAL MGR.

LANE-SCOTT ELECTRIC COOPERATIVE, INC.
410 S HIGH

PO BOX 758

DIGHTON, KS 67839-0758
ed.wiltse@lanescott.coop

JOHN F. MCCLYMONT, ATTORNEY
McCLYMONT LAW OFFICE, PA

120 S STATE ST

PO BOX 364

NORTON, KS 67654
JEMC@ATT.NET

JAMES BRUNGARDT, MANAGER, REGULATORY RELATIONS
MID-KANSAS ELECTRIC COMPANY, LLC

301 W 13TH ST

PO BOX 980

HAYS, KS 67601

jbrungardt@sunflower.net

COREY LINVILLE, VICE-PRESIDENT, POWER SUPPLY AND DELIVERY
MID-KANSAS ELECTRIC COMPANY, LLC

301 W 13TH ST

PO BOX 980

HAYS, KS 67601

CLINVILLE@SUNFLOWER.NET

AL TAMIMI, VICE-PRESIDENT, TRANSMISSION PLANNING AND POLICY
MID-KANSAS ELECTRIC COMPANY, LLC

301 W 13TH ST

PO BOX 980

HAYS, KS 67601

atamimi@sunflower.net

ROBERT MUIRHEAD, VICE PRESIDENT CUSTOMER SERVICE
MIDWEST ENERGY, INC.

1330 CANTERBURY ROAD

PO BOX 898

HAYS, KS 67601-0898

bmuirhead@mwenergy.com
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PATRICK PARKE, GENERAL MANAGER
MIDWEST ENERGY, INC.

1330 CANTERBURY ROAD

PO BOX 898

HAYS, KS 67601-0898
PATPARKE@MWENERGY.COM

RANDY MAGNISON, EXECUTIVE VICE PRESIDENT - ASSISTANT CEO
PIONEER ELECTRIC COOP. ASSN., INC.

1850 W OKLAHOMA

PO BOX 368

ULYSSES, KS 67880-0368

rmagnison@ pioneerelectric.coop

ANNE E. CALLENBACH, ATTORNEY
POLSINELLI PC

900 W 48TH PLACE STE 900
KANSAS CITY, MO 64112
acallenbach@polsinelli.com

FRANK A. CARO, ATTORNEY
POLSINELLI PC

900 W 48TH PLACE STE 900
KANSAS CITY, MO 64112
fcaro@polsinelli.com

ALAN MILLER, CEO

PRAIRIE LAND ELECTRIC COOPERATIVE, INC.
PO BOX 360

NORTON, KS 67654

amiller@ple.coop

KELLY B. HARRISON, PRESIDENT
PRAIRIE WIND TRANSMISSION, LLC

818 S KANSAS AVE

PO BOX 889

TOPEKA, KS 66601-0889
KELLY.HARRISON@WESTARENERGY.COM

RANDY MAGNISON, EXEC VP & ASST CEO
SOUTHERN PIONEER ELECTRIC COMPANY
1850 W OKLAHOMA

PO BOX 430

ULYSSES, KS 67880-0430

rmagnison@ pioneerelectric.coop

LINDSAY SHEPARD, EXECUTIVE VP - GENERAL COUNSEL
SOUTHERN PIONEER ELECTRIC COMPANY

1850 W OKLAHOMA

PO BOX 430

ULYSSES, KS 67880-0430

Ishepard@ pioneerelectric.coop
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RENEE BRAUN, CORPORATE PARALEGAL, SUPERVISOR
SUNFLOWER ELECTRIC POWER CORPORATION

301 W. 13TH

PO BOX 1020 (67601-1020)

HAYS, KS 67601

RBRAUN@SUNFLOWER.NET

JAMES BRUNGARDT, MANAGER, REGULATORY RELATIONS
SUNFLOWER ELECTRIC POWER CORPORATION

301 W. 13TH

PO BOX 1020 (67601-1020)

HAYS, KS 67601

JBRUNGARDT@SUNFLOWER.NET

THOMAS K. HESTERMANN, MANAGER, REGULATORY RELATIONS
SUNFLOWER ELECTRIC POWER CORPORATION

301 W. 13TH

PO BOX 1020 (67601-1020)

HAYS, KS 67601

TKHESTERMANN@SUNFLOWER.NET

AMY FELLOWS CLINE, ATTORNEY
TRIPLETT, WOOLF & GARRETSON, LLC
2959 N ROCK RD STE 300

WICHITA, KS 67226
amycline@twgfirm.com

TIMOTHY E. MCKEE, ATTORNEY
TRIPLETT, WOOLF & GARRETSON, LLC
2959 N ROCK RD STE 300

WICHITA, KS 67226
TEMCKEE@TWGFIRM.COM

TOM LOWERY, OPERATIONS MANAGER
VICTORY ELECTRIC COOPERATIVE ASSN,, INC.
3230 N 14TH ST

PO BOX 1335

DODGE CITY, KS 67801-1335
tom@victoryelectric.net

MARK D. CALCARA, ATTORNEY
WATKINS CALCARA CHTD.
1321 MAIN ST STE 300

PO DRAWER 1110

GREAT BEND, KS 67530
MCALCARA@WCRF.COM

TAYLOR P. CALCARA, ATTORNEY
WATKINS CALCARA CHTD.

1321 MAIN ST STE 300

PO DRAWER 1110

GREAT BEND, KS 67530
TCALCARA@WCRF.COM
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JAMES M. MCVAY, ATTORNEY
WATKINS CALCARA CHTD.
1321 MAIN ST STE 300

PO DRAWER 1110

GREAT BEND, KS 67530
JMCVAY@WCRF.COM

MO AWAD, DIRECTOR, REGULATORY COMPLIANCE
WESTAR ENERGY, INC.

818 S KANSAS AVE

PO BOX 889

TOPEKA, KS 66601-0889
mo.awad@westarenergy.com

CATHRYN J. DINGES, SENIOR CORPORATE COUNSEL
WESTAR ENERGY, INC.

818 S KANSAS AVE

PO BOX 889

TOPEKA, KS 66601-0889
cathy.dinges@westarenergy.com

JEFFREY L. MARTIN, VICE PRESIDENT, REGULATORY AFFAIRS
WESTAR ENERGY, INC.

818 S KANSAS AVE

PO BOX 889

TOPEKA, KS 66601-0889
JEFF.MARTINQWESTARENERGY.COM

PATRICK T. SMITH, CORPORATE COUNSEL
WESTAR ENERGY, INC.

818 S KANSAS AVE

PO BOX 889

TOPEKA, KS 66601-0889
PATRICK.SMITH@QWESTARENERGY.COM

LARRY WILKUS, DIRECTOR, RETAIL RATES
WESTAR ENERGY, INC.

FLOOR #10

818 S KANSAS AVE

TOPEKA, KS 66601-0889
larry.wilkus@westarenergy.com

DENNIS DEINES, CO-GENERAL MANAGER
WESTERN COOPERATIVE ELECTRIC ASSN,, INC.
635 S 13TH ST

PO BOX 278

WAKEENEY, KS 67672-0278
dennisd@westerncoop.com
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STACEY MALSAM, MANAGER OF ACCOUNTING & FINANCE
WESTERN COOPERATIVE ELECTRIC ASSN., INC.

635 S 13TH ST

PO BOX 278

WAKEENEY, KS 67672-0278

staceym@westerncoop.com

By _/d Casey L. Jones



